VI. MULTIPLE REPRESENTATION/CONALICTS OF INTEREST

A. Introduction

Multiple or dud representation (1.e, when alawyer or law firm represents more then onedient inthe same case or
investigation) occurs frequently inantitrust grand jury investigationsand may lead to conflicts of interest. Conflicts may arise
when an attorney representsacorporaion and dl or severd individuasemployed by the corporation. Nat infrequently,
moarethan one of atarget company'sofficersared o targets and represented by the samelawyer. Even when eech target
hesadifferent lavyer, thetarget company may peay dl thelegd fees Occagondly, two individud targetsfrom different
companiesare rgpresented by the samelavyer or law firm, and lessfrequently, there may beaconflict betwean alawvyer's
presant dient and hisformer dient who are both subjects or targets of the sameinvedtigetion. 1/

Multiple representation and atendant conflicts of interest creete problemsfor the Government, the lawvyer, the
dientsand the court. Among the problems cregted by multiple representation areimproper impedimentsto the grand jury
investigation by inhibiting cooperation that might otherwise beforthcoming, and vidations of an atormey'sethica obligationsto

hisdient andto thecourt. Fndly, and perhgas mogt Sgnificantly, Snce
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1/ Seel owenthal, Successve Representation by Crimind Lawyers 93 YdelL.J. 1 (1983).
"[nJoman can savetwo mades' (Mdt. 6:24), an atormey sarving two dientsmay favor one at the expense of ancther.

Initidly, multiple represantation may impede the grand jury investigation by rendering cooperation lesslikdy. For
example, under theimmunity datute, 18 U.SC. 8 6003, thetestimony of awitnessmay be compdled whereit "may be
necessary to the pubdlic interest”. Commonly, aprosecutor rdies on aproffer of the progpective witness tesimony to meke
thispublic interest determination based on theimportance of the proffered tesimony and the rdative culpehility of thewitness
among other factars Butt if an atorney isrepresenting multiple dients some of whom are targets of the invedtigetion, hemight
be unwilling to advise hisdientsto cooperate with the Government by proffering tesimony in the hope of obtaining immunity.
Asareault, the prasscutor will haveto determinewhether to grant immunity without the benefit of aproffer. Thus thosewith
gregter culpehility may recaiveimmunity and escape prosecution.2/

Multiple representationinhibits grand jury cooperaion in ather waysand do crestesan ethicd dilemmafor
Oefense counsd that may result in onediant'sinterests being favored over another's: Although mog employessview the
company'sinteres asthar own, thismay not dwaysbetrue For example, if anontarget employeeisreoresanted by his

employe’'slavye, thelavyer may nat advisethe employeeto congder
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2/ Sncevirtudly dl Sherman Adt casssrequire the tesimony of co-congpirators, the Government'sojectiveisto usethe
leest culpebleindividudsto prosscute the most culpeble ones
cooperation with the Government as an option, and the employee may be rductant to request anather atormey, who might
offer such advice, if hethinkshewill haveto pay thefee. Thus the Government losesacooperative witness
Evenwheretheemployes has aimind exposure, hisinterets may be saarificed for those of hisemployer asa
resuit of dud represantaion. For example amiddelevd corporate employee (€., chief esimator or branch maneger)
might becomeatarget of aninvestigation but aso might be ableto avoid prosecution by agreaing to cooperatewith the
Govenment in exchangefor agrant of immunity. The defenselavyer represanting thisindividud aswel asthetarget
company or other targetsisfaced with adilemma cooperation with the Government is preferable to being prosscuted from
theindividud's pergoective, but thet cooperation may enable the Government to prosecute ather dients of the attormey. 3/

Under these drcumdiances, an atorney Smply cannot be expected to provide ojective advice to theindividua concaming

hislegd options. Thedamage caused by

3/ Atthegrand jury dage thediant hasnot yet beenindicted and counsd's primary duty isto prevent hisindiciment. If a
witnessrepresanted by an atorney with aconflict ultimatdly isindicted and convicted, hemay daim that hewas denied
effective asagance of counsd dueto the conflict of interest. See United Siatesv. Canessa, 644 F.2d 61 (1 Cir. 1981);
United Satesv. Lutz, 621 F.2d 940 (9th Cir. 1980), cart. denied, 449 U.S 859 (1981). Thesedamsrardy will be
successful, however, Snce the 6th Amendment right to counsd does nat gpply to grand jury proceedings See, eg., United
Saesv. Mandujano, 425 U.S. 564, 581 (1976) (dictum) (plurdity opinion); Kirby v. lllinais, 406 U.S. 682 (1972);
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Hanneh v. Larche, 363 U.S 420 (1960); In re Groban, 352 U.S. 330 (1957); United Satesv. DeRosa, 438 F. Supp.
48, 551 (D. Mass 1977), did, 582 F.2d 1269 (1<t Cir. 1978).
multiple represantation is particulaly difficult to assess because the evil frequently "isin what the advocate finds himsdlf

compdled torefrain from doing."4/

B. Thelaw Regading Multiple Represantation

Resolution of conflict of interest problems resuiting from multiple represantation turns on the facts of eech case, on
the particular juridiction where the grand jury issitting, and on theindividud didtrict judge: Attormey disqudificationiswithin
thedisoretion of the digtrict judge Supervisng the grand jury and thet decison will nat be reversad on goped in the absence of
abuey Indgemining whether to moveto disqudify counsd because of muitiple representation, two prindpl legd sources

should be consLited — the caeelaw and the Moddl Codeof Professiondl Responsiblity. &/

4/ Hdloway v. Arkansas 435 U.S 475, 490 (1978) (emphedsadded). Seegenadly Geer, Representation of Multiple
Crimind Defendants Conflicts of Interest and Professondl Respongibilities of the Defense Attormey, 62 Minn. L. Rev. 119,
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125-35(1978); Lowenthd, Joint Represantation in Crimind Cases: A Griticd Apprasd, 64 Va L. Rev. 939, 941-50
(1978).

5 SeeWhedt v. United Siates, 486 U.S. 153 (1988); Inre Taylar, 567 F.2d 1183, 1191 (2d Cir. 1977); In re Gopmean,
531 F.2d 262, 266 (5th Cir. 1976).

6/ Attormeysshould aso check thelocd rulesasthey may contain provisonsthet rdae to multiple representation.
1 Lexdngcass

The caselaw regarding multiple represantation is il evolving and variesfrom jurisdiction tojurisdiction. Thus; if a
multiple representation problem aises thelaw of the particular jurisdiction should be consuited. Some common prindpas
may be geaned from the cases, however, and some representative cases destribed bdow may save asaussful sarting
paint for researching thisproblem. 1n addition, the Supreme Court recently provided some guidancein conflict of interest
casssin Whedt v. United Sates 486 U.S 153 (1983). Theprindiplesof Whedt were goplied to multiple represantationin

thegrandjury gagein Inre Grand Jury Procesdings, 859 F.2d 1021 (1t Cir. 1988).

Initidly, the Government has ganding to request ahearing to detlermine the exigence of aconflict of interest to
protect theintegrity of any prosecution, 7/ and to fulfill its abligation to advise the court regarding metters concarning the Code

of Professond Responghility.8/ A hearing amilar to that contemplated under Fed. R. Crim. P. 44(0)9/ should
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7/ SeeUnited Satesv. Duklewski, 567 F.2d 255 (4th Cir. 1977).
8/ InreGopmen, 531 F.2d 262, 265 (5th Cir. 1976).
9 Rule44(c) outlines proceduresfor avoiding draumdtancesthat may give riseto post-conviction 6th Amendment dams

(See United Satesv. Akinseye, 802 F.2d 740, 744 (4th Cir. 1986), cat. denied, 482 U.S. 916 (1987)) and providesin
pertinent part thet:

the court shdl promptly inquire with respect to such joint represantation and shdl persondly advise eech defendant of
theright to effective assgance of counsd . . . unlessit gopearsthéat there
Footnate Continued be
requested S0 that the court can exploreany conflict of interest, and if such aconflict exigts the court can inquirewhether the
dientsknowingly, intdligently and valuntarily havewalved thar right to conflict-free represantation. 10/ To avoid dlegations of
impropriety or reversa of adisgudification order, dl afected partiesand their counsd should be presant at the hearing. 11/
A didrict court isendowed with Supervisory powersto regulae the professond conduct of lavyerswho

represant dientsin aimind tridsand the court nesd not wait for an actud conflict to arise but may "nip any potentid conflict of

interes inthe bud" by disgudifying the offending atomey.12/ The Supreme Court'sdecison in Wheet oedificaly hdd thet:
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9 Continued

isgood causeto bdieve no conflict of interest islikely to arise, the court Shdl take such messuresasmay be
gopropriateto protect eech defendant'sright to counsdl.

10/ See United Statesv. Duklewski, 567 F.2d 255, 257 (4th Cir. 1977).

11/ 1d. a 256-57 (disqudlification of defense counsd after ex parte hearing with the Government and without providing the
defendant with thefectud badsfor disqudification wasimproper); seedso United Saesv. Garda, 517 F.2d 272 (5th Cir.
1975); In re Paradyne Corp., 803 F.2d 604, 607, 612 (11th Cir. 1986). But df. United Satesv. Akinseye, 802 F.2d a

745 (no disgudification hearing washdd but the trid court discussad joint represantation with the defendants during an gpped
of amegigratesbond order).

12/ Inre Gopmean, 531 F.2d & 265-66 (quoting Tucker v. Shaw, 378 F.2d 304, 307 (2d Cir. 1967)); see Rrillov. Tekiff,
462 Pa. 511, 520, 341 A.2d 896, 905 (1975), cart. denied, 423 U.S. 1083 (1976).
apresumption infavor of [defendant'y counsd of chaice. . . may be overcome nat only by ademondtration of
actud conflict but by ashowing of sarious patentid for conflict. Theevdudaion of the factsand drcumgtances of

each case under thisstandard must beleft primarily to theinformed judgment of thetrid court 13/

Thereisno red consansus onwha conditutes an actud or potentid conflict sufficent to require separate counsd.
But if acourt can be convinced that aconflict isactud, disqudification isaimogt assured. For example, inInre Grand Jury
Invedtigation, 436 F. Supp. 818 (W.D. Pa. 1977), df'd, 576 F.2d 1071 (3d Cir.), cart. denied, 439 U.S. 953 (1978), the

upavidng court found an actud conflict where one of the lawyer's dients (Some of whom were prospective defendants)
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was offered immunity. Whilethe court ordered the immunized witness to obtain separate counsd, it believed thet
disgudification was premeature with respect to the ather non-immunized witnesses Sncetherewas only apatentid conflict. In

Inre Grand Jury Procesdings, 428 F. Supp. 273 (E.D. Mich. 1976), an dtormey was disqudified where he represented

svard ubjectsand four nonrsujects before the grand jury. Theattormey had an actud conflict of interest in representing the
non-subjects (two of whom were offered immunity) because thar tesimony could be detrimentd to others represented by

theatorney. InInrelnvedigative Grand Jury Procesdings, 480 F. Supp. 162 (N.D. Ohio

13/ 486 U.S a 164; ssed 0 United Satesv. Mascony, 927 F.2d 742 (3d Cir. 1991).
1979), gpped digmissd, 621 F.2d 813 (6th Cir. 1980), cart. denied, 449 U.S. 1124 (1931), the court found an actud

conflict where an atorney represanted two individud targets thetarget union and 16 subjects of thegrand jury
investigation. Whileno witness hed been offered immunity, the court believed thet it would be aburden and cause sgnificant
Oday todlow eech witnessto assart the Sth Amendment privilege. Moreove, if any witnesswas offered immunity, aconflict
was assured.

Some courts have hdd disqudification proper wherethereisonly apotentid conflict. For example inlnre
Gopmen, 531 F.2d 262 (5th Cir. 1976), the court disqudified an attorney from representing aunion and severd union

offiddsbeforeagrand jury investigating possble vidaions of the Labor Management Reporting and Disdosure Act
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(Landrum-Griffin, 20U.SC. 88401, &. s50.). Noneof thedientswasatarget dthough each assarted his 5th Amendment
privilege and refusad to produce subpoenaed union documents. The court found thet therewas apotentid conflict ufficent
towarrant disoudification becausethe union'sinterest in full disdosure of the records conflicted with the individud's interegt,
and thusthelavyer could nat "aggressively and dilligently pursuethe [union'sinterest] while advisng the union'sown officids

onwhether to produce therecords”14/ In In reInvestigation Before Feb. 1977 Lynchburg Grand Jury, 563 F.2d 652 (4th

Cir. 1977), two atorneys (one of whom was atarget) represented ten witnesses three of

14/ 531 F.2d a 266.
whomweretargets of the grand jury investigation. The court believed thet the attorney's could not adequatdy represant the

interests of each witness because, while cooperation with the prosecution might benefit one dient, such cooperation might not
bendfit athers The court dso found that severd withesseswereimproperly assarting the 5th Amendment privilegeto protect
others, rather thenthemsdves. Therefore, the court hed that "the public'sright to the proper functioning of agrand jury
investigation, and the judges duty to maintain theintegrity of the grand jury he suparvissd' judified disqudification. 1y In
ordering disqudification, other courtshave smilarly rdied on the public interest, the nesd for witness cooperaion beforethe
grand jury, and the need to protect generdly theintegrity of thegrand jury. 16/

Other courts however, have been lesswilling to order disqudification in the absence of anactud conflict.17/ For
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example inn relnvestigaion Before April 1975 Grand Jury, 531 F.2d 600 (D.C. Cir. 1976) (Washington Pogt), the court

hdld that an atormey retained by atarget union to advise 21 union employess who were nat subjects of the

15 563F.2d & 655-57.

16/ See eq, Arillov. Teakiff, 341 A.2d a 904 (dlowing two attorneysto represent dl members of the PhiladdphiaFraternd
Order of Pdlice, which paid thelavyers feesand espoused apalicy of not cooperating with aninvestigation, hed a""chilling
effect” on cooperation).

17/ The Supreme Court'sdeasonin Wheat, which expliatly ssnctions disgudification where thereisapotentid conflict,
might persuiade more courtsto grant disqudification even wherethereisonly apotentiad conflict.

grand jury invedigation, was premaurdy disoudified. The court rgected the Government's contention thet the investigation
was obstructed because severd witnesses made unwarranted assertions of the Sth Amendment privilege or becausethe
Government was unable to discussthe possibility of immunity with thesewitnesses: The court noted thét, rather then sesking
disgudification, the Government could and should grant immunity to thosewitnesseswho properly invokethe privilege. The
court was unmoved by the Governmant's protestaionsthat this procedure would requireit to grant blind immunity. Similarly,

inInre Grand Jury Impanded Jan. 21, 1975, 536 F.2d 1009 (3d Cir. 1976), the court reversed an order disqudifying an

atorney who represented nine nonHtarget witnesses, each of whom assarted the 5th Amendment privilege: The court held

thet the muitiple representation and assartions of privilege donewereinaufficent to interfere with thewitnesses choice of

November 1991 (1< Edition) VI-10



counsd. Nor wasit persueded by the Government's argument thet multiple represantation interfered with offers of immunity

and pleanegatigtions 18/

18/ Inbath Washington Pogt and In re Grand Jury Impanded Jen. 21, 1975, oneof the prindipd difficLitieswastheladk of
arecord auffident to judify disqudification. 1n Washington Podt, the court noted the absence of any evidenceregarding the
neture of the conflict, the dients awvareness of the conflict, and whether the dientswould have acted differently if ssparate
oounsd wererdained. 531 F.2d & 607. In Inre Grand Jury Impanded Jean. 21, 1975, the court intimated thet
disgudification might have been gppropriaeif therewas evidencein therecord that the attorney’'sfeeswere being paid by the
target union or if somewitnesses hed been offered immunity and othershad not. Seedso Inre Taylor, 567 F.2d 1183,
1188-90 (2d Cir. 1977).

Unfortunatdy, there ssemsto be no agreament on when aconflict isactud as opposed to potentid. What some

courts congder potentia conflicts (eg., Inre Spedd Feb. 1977 Grand Jury, 581 F.2d 1262, 1265 (7th Cir. 1978) (only a

patentid conflict wheretwo of the lavyer'sdientswereimmunized)), others consder actud conflicts (eg., Inre Grand Jury
Procesdings, 428 F. Supp. & 277 (an actud conflict exigswhere atorney represented four witnesses two of whomwere
offered immunity)).19/ Some pointsdo seem dear, however. Multiple represantation combined with assartions of privilege
isprobebly inauffident to disoudify.20/ Nor ismultiple representation funded by acommon source, without more, sufficent
to dsgudify.2l/ However, agrant of immunity and the possihility thet onewitness might haveinformetion potertialy

incriminating of ather withesses represented by the same counsd will probebly suffice 22/ Thedividing lineonwhen
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disqudification will be ordered may well bethe srength of the

19/ Compareln re Grand Jury Impended Jen. 21, 1975, 536 F.2d a 1013 (wherewitnesses only invoked the privilege
but were nat granted immunity, disqudification wasimproper), and Inre Taylor, 567 F.2d a& 1188-90 (same), with Inre
Investigative Grand Jury Proosedings, 480 F. Supp. supra (while no witness had been offered immunity, the court found an
actud conflict warranting disqudification).

20 See eq, Inrelnvedigation Before April 1975 Grand Jury, 531 F.2d suprg Inre Taylor, 567 F.2d suprg In re Grand
Jury Impanded Jan. 21, 1975, 536 F.2d supra In re Spedd Feb. 1977 Grand Jury, 581 F.2d supra

21/ SeelnreJoedd Grand dury, 480 F. Supp. 174 (E.D. Wis 1979); Inre Soedd Feb. 1975 Grand Jury, 506 F. Supp.
194 (N.D. lIl. 1975); but ., In re Grand Jury Impandled Jan. 21, 1975, 536 F.2d supra

22/ See eq, Inrelnvedigation Before Feb. 1977 Lynchburg Grand Jury, 563 F.2d & 655-57; Inre Grand Jury
Invedigation, 436 F. Supp. & 823; In re Grand Jury Proocssdings 428 F. Supp. & 277.
record of possible adverse conseguences flowing from multiple representation. 23/

2. Codeof Professond Regponsibility

In determining how to hande conflicts of interest before the grand jury, the 1970 Modd Code of Professond
Responghility (Code) dso provides guidance on lavyers dutiesand dbligationsto thar dients24/ Destribed bdow are

rdevant sections of the Code (with dtationsto equivdent sectionsin the New Code) thet should be consulted in cases of
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actud or potentiad conflicts of interes.
Canon 1, DR 1-102(A)(5)25 providesthat alawyer hdl not "engagein conduct thet isprgudidd tothe

adminigration of judice"26/

23/ See eq, Inrelnvedigation Before April 1975 Grand Jury, 531 F.2d suprg; Inre Grand Jury Impanded Jan. 21,
1975, 536 F.2d suprg Inre Taylor, 567 F.2d suprg; In re Spedd Grand Jury, 480 F. Supp. supra

24/ Whilethearigind Modd Codewas adopted in 1970, the ABA adopted anew codein 1983 (See52U.SL.W. 1

(Aug. 16, 1983) (New Code)). The New Code does nat gpply until the tatesindividualy adopt thoserules; therefore, in
many jurisdictions, the 1970 Code continuesto govern the conduct of lavyers

25 Canonsare datementsenundating alavyer'sresponghilities while Disaplinary Rules (DR) are"mandaory in
charadter”, sdtting forth the minima standard of ethical conduct which must be observed to avoid disaiplinery action. FHindlly,
Ethicd Congderations (EC), while patentidly ussful, are nonethdess only agpirationd in charadter.

26/ SeeMoore, Disqudification of an Attormey Represanting Multiple Witnesses BeforeaGrand Jury: Legd Ethicsand the
Sonewdl Defense, 27 UCLA L. Rev. 1, 67-69 (1979).

Canon 4 providestha alawyer should presarve the confidences and ssrets of dients 27/ while DR 4-101(B) prohibitsthe
disdoauredf thesameto the dissdvantage of thedient. A lawvyer rgpresenting multiple dients before the grand jury risks
violaing thisruewheninterviewing and debrigfing hisdient. Canon 428/ could dso be goplied to successve represantation
because of alavyer'sduty not to dissdvantage aformer dient with knowledge abtained from thet rdaionship.29/

With respect to conflicts of interest, Canon 5is perhgpsthe most important Canon. 30/ 1t providesthat a"lavyer
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should exerdseindgpendent professond judgment on bendf of adient”, and mandatesthat alawyer avoid represanting
"dffeingintarests’, whichindude "every interest that will adversdy dfect ether thejudgment or loydlty of alavyer toadiat,
whether it beaconflicting, inconggeant, diverseor ather interes.” Inaddition, alavyer may represent two or moredientsonly
if "itisoovioustha he can adequatdy represant theinterest of each” and only dfter "the possble effect of such representation”
hesbean fully disdossd tothedient.31/ Canon 5 dso regulaes compensation from third parties DR 5-107 dlows

compenstion from athird party only fter full

27/ Seedso New Code Rule16.

28/ SeeNew Code Rule1.9.

29/ SeeUnited Siatesv. Agodo, 538 F. Supp. 1149 (D. Minn. 1982).
30/ Seedsn New Code, Rule 1.7.

31/ DR5-105(A)-(D).
disdosure and with the consant of thedient. 32/ Further, under DR 5-107(b), thet third party may not "direct or regulate [the

lavyer'y professond judgment.”33/
A person or organization paying alavyer hasthe potentid to exert srong pressure againg the independent

judgment of thelawyer and "some employers may beintereted in furthering their own economic godswithout regard to the
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professond responghility of thelawyer to hisdient."34/ Onthe other hand, alawyer retained by acorporaion "oweshis
dleganceto theentity” and not to any officer or employee of theentity. 35 Thus, thereisarisk that ather the corporation or
the employee represented by the same lavyer might suffer from the lavyer's conflicting abligations. Other Ethical
Congdearaionsof Canon 5 may dso comeinto play in cartain dreumdances auch aswherethe lavyer may beawitnessor
target of the grand jury investigation.36/

Canon 7, which requires alavyer to "represent adient zedoudy within the bounds of thelaw”,37/ and Canon 9,

which admonisheslavyeasto

8

Sedsn New Code, Rules 1.8(f), 1.13, 54(c).

3
Q

. New Code, Rule 1.13(¢) (dlowing alawyer to represent both acorporation and its officers provided thereisno

® 8
8

EC52Z3.

i

EC518.

&

Seelnrelnvedtigation Before Feb. 1977 Lynchburg Grand Jury, 563 F.2d 652 (4th Cir. 1977).

37/ SeeMoore, Attorney Disqudlification, a 55-56.
avoid the gppearance of impropriety, dso may be goplicableto cases of multiple representation. 38/

November 1991 (1< Edition) VI-15



Whilethe Sections of the Code discussed above should be conaulted in cases of multiple represantation, they are
not meant to be exhaudive and other Canons should be consdered depending on the particular facts of eech case For
example, Canon 1 and DR 1-102(8)(5) and Canon 7 and DR 7-102 taken together support the propogtionthet itis
unethicd to adviseadient to invoke the 5th Amendment privilegeto protect others 39 Thereare additiond sourcesthat may
dsoproveussful. For example, the American Bar Assodaion's (ABA'S) Slandards Rdlating to the Defense Function §
35(h)(1980) natesthat the " potentid for conflict of interest in representing multiple defendantsis o grave that ardinaily a
lavyer should dedineto act for more then one of severd codefendants exoept in unusud Stuations” And, with respect to
gppointed counsd, the Crimind Justice Adt, 18 U.S.C. § 3006A (), providesthat separate counsd must be gppointed "for

defendants who have such conflicting interests that they cannot properly be represented by the same counsd.”

38/ SeelnreGrand Jury Investigdion Before Feb. 1977 Lynchburg Grand Jury, 563 F.2d a 657 (Canon 9 discusssd); In
reAbrams 56 N.J. 271, 276, 266 A.2d 275, 278 (1970) (same). But seeln re Spedd Feb. 1977 Grand Jury, 406 F.
Supp. 194, 199 (N.D. 11l. 1975) (Canon 9ingpplicable).

39 See egq, United Satesv. Fayer, 523 F.2d 661 (2d Cir. 1975).
3. Wave ad ather defenses
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Attorneysrepresanting multiple dients may assart anumber of defenses when the Government seeks
disqudification. Frd, they frequently arguethet thar dients have a6th Amendment right to counsd of their dhoilceand ald
Amendment right to assodae for purposes of abtaining counsd. Neither of theseargumentshes merit. The Supreme
Courtsdedsonin Whest v. United Sates 486 U.S. 153 (1988), hdd thet the "6th Amendment right to choose onésown
oounsd isdrcumstribed”, and [ flederd courts have an independent interest in ensuring that arimind tridsare conducted
within ethicd gandards of the professon.” Thus whereacourt findsaconflict of interest resulting from multiple
represntation, “itmay . . . ing gt that defendants be separatdly represented.”40/ 14 Amendment daimshave been smilaty
unsucoessul.41/

Defense counsd dso assat that adient can wave any potentid or actud conflict. Waiver agumentshave hed

mixed results Some courts have hdd that there can be no walver of aconflict 42/ while other courtshave

40/ 486 U.S a 159-62; accord Inre Grand Jury Subpoena Served upon Doe, 781 F.2d 238, 250-51 (2d Cir.), cert.
denied, 475 U.S. 1108 (1986); In re Investigation Before Feb. 1977 Lynchburg Grand Jury, 563 F.2d 652 (4th Cir.
1977); In re Paradyne Corp., 803 F.2d 604, 611 n.16 (11th Cir. 1986).

41/ Seelnre Gopmean, 531 F.2d 262, 268 (Sth Cir. 1976).

42/ See eq., InreGrand Jury Invedigation, 436 F. Supp. 818, 821 (W.D. Pa 1977) (awitness could not walvetheright
to conflict-free counsd Snceawaver was''likdy afundionin large part of onésnaturd hesitancy to dienatethair employer
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rather then aproduct of free unresrained will"), aff'd, 576 F.2d 1071 (3d Cir.), cart. denied, 439 U.S.
Footnote Continued acoepted

waversif they were mede knowingly and intdligently, with an underdanding of dl rdevant fats43/ Inany event, thededison

inWhea makesdear that adidrict court

must bedlowed subgantid lditudein refusng waivers of conflicts of interest not only in thoserare cases
where an actud conflict may be demondrated befaretrid, but in the more common cassswhere apotentid

for conflict exigswhich may or may not burgeon into an actud conflict asthetrid progresses44/

Whether alay defendant hasintdligently waived any ojectionsto conflicts of interet45/ isinherently difficult to

Oeterming, and generdly, the digrict court isnat in apogtion to educate the defendant

42/ Continued

953 (1978); In re Grand Jury Procesdings, 428 F. Supp. 273, 278 (E.D. Mich. 1976) (awitness cannat "waivetheright of
the public to an efective functioning grand jury investigation™); In re Grand Jury, 446 F. Supp. 1132, 1140 (N.D. Tex. 1978)
(indictum court Sated thet witness could not walve actud conflict of interest).

43/ See eq, InreTaylor, 567 F.2d 1183, 1191 (2d Cir. 1977); seed0 Inre Spedd Feb. 1977 Grand Jury, 581 F.2d
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1262, 1265 (7th Cir. 1978) (trid court gpprised witnesses of potentia conflict and eech il desired joint represantation).
44/ 486 U.S a 163; ssedsn United Satesv. Mascony, 927 F.2d 742 (3d Cir. 1991).

45 See eq., United Statesex rd. Tonddi v. Elrod, 716 F.2d 431, 437-39 (7th Cir. 1983).
fully regarding the possible conflicts 46/ Nor can conflict-ridden counsd be rdied on to obtain aninformed waiver 47/

Fndly, defense counsd will frequently emphasize the advantages of muitiple represantation (e.g., economy of legd
fees centralized informetion and grand jury monitoring thet fadlitates aunified defense effort), and suggest thet the
Government isnot prg udiced by multiple representation becauseit can grant immunity, compe testimony, and hesthetodls
(eg., prosecutionsfor contempt, perjury or abdruction of judtice) to obtain whetever informetion it nesds. Whileadidtrict
court may condder thesefactarsin meking adedson to disgudify, 48/ they will frequently be outwea ghed by thenesd to

avoid ethicd vidaionsand asaure the proper functioning of thejudidd sysem.49/

C. Rexving Coflidsof Interest

46/ See Geer, Represntation of Multiple Crimind Defendants Conflicts of Interest and Professondl Respongiblities of the
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Defense Attorney, 62 Minn. L. Rev. 119, 142-52 (1978).

47/ 1d. & 145.

48 See eq., InreParadyne Corp., 803 F.2d a 611 n.16; United Satesv. James, 708 F.2d 40, 45 (2d Cir. 1983).

49 Whedt v. United Sates, 486 U.S. a 160-61; United Satesv. Ddan, 570 F.2d 1177, 1183-84 (3d Cir. 1978); se
ds0 United Saesv. Diozzi, 807 F.2d 10, 12 (1t Cir. 1986); United Satesv. OMdley, 786 F.2d 786, 792 (7th Cir.
1986); United Satesv. Carrigan, 543 F.2d 1053, 1056 (2d Cir. 1976); United Satesv. Provenzano, 620 F.2d 985, 1004
(3d Cir.), cart. denied, 449 U.S. 899 (1980); In re Gopman, 531 F.2d at 255.

Thefirg sep when confronted with dud representation isto contact the defense lavyer and determinewho he

represants the soope of hisrepresantation and whoispaying thelegd fees. Thesefadtorsareimportant ininitidly assessing
whether thereisaconflict. For example, if thelawvyer only representsthe company and ismerdy giving limited adviceto
company employessregarding grand jury maters thet is explaining the duty to testify when subbpoenaed or explaning the 5th
Amendment privilege and when it may be assarted, then thereiis probably no corflict  thet poirt.

Attorneys should require the defense counsd to describein writing the basis on which he purportsto represent
vaiousindividudsand to document hisauthority. Y ou should ordinarily reguirefrom corporate counsd alis of employess
who have agresd to be represented rather than acoept the attorney’s blanket assartion thet herepresentseveryone. You
may dso wish to havethe lavyer's assurance thet he has discussed the multiple representation issuewith hisdients, aswel as

patentid problems for example, your desireto dbtain aproffer from one of hisdientsand the untenable pogtion of the
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lavyer advisng that dient. Counsd should be willing to represent thet he has communicated your spedific requests for
example for aproffer, to hisdient and thet the dient isaware of the potentia conflict, but nonethdess desires counsd's
representation. If someof thedtomey'sdientsaretargets you should expliatly advise counsd of theactud and potentid
conflictsthat may resuit from his continued multiple represantation. To the extent that you can tdl counsd which of hisdients
aetargas suyjectsand nonsujects, you should ordinarily do o, Sncethiswill assg himinevduaing any conflicts

Theseinitid discussonsmay be suffident to convince defense counsd thet it isingppropriate for him to continueto
engagein multiple representation. If new counsd ishired, you should kegp in mind thet the company may il be paying the
legd fees inwhich casetheindividud'sloydty may dill beto the compeany, and the hiring of sparate counsd may not result in
more cooperation with theinvedigation.

If defense counsd dedinesto cease hismultiple represantation, your next gep will beto andyzethefacts, build an
adequate record, and congder adisqudification mation. For example if thelavyer represents multiple targetswho can
incrimingte one ancther, adisqudification mation may be gopropriate and successful. 50/ In addition, if defense counsd has
aovisd dientsto invoke the 5th Amendment privilege, you should consder which of hisdientsyou are prepared to
immunize. If you can offer immunity to apaticular dient, that may be enough ether to convincethe lavyer of the conflict or to

upport amation to disqudify.51/ Y ou should o congder whether there are dternative sources of informetion for the
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tetimony of thewitnessyou are conddaring immunizing.

50 SeelnreSoedid Feb. 1977 Grand Jury, 581 F.2d 1262 (7th Cir. 1978); Inre Grand Jury Investigation, 436 F. Supp.
818, 820 (W.D. Pa 1977), dfd, 576 F.2d 1071 (3d Cir.), cert. denied, 439 U.S. 953 (1978).

51/ InreGrand Jury Invedtigetion, 436 F. Supp. a 823; Inre Grand Jury Procesdings 428 F. Supp. 273, 277 (ED.
Mich. 1976).
If defense counsd is4ill unwilling to ceese representing multiple dients; you should next attempt to obtain additiond

factud information from oneor more of the attorney's dientsthat might support amation to disoudify. Thisinformation might
be obtained by interviewing the dient (presumebly with hiscounsd presant), or, in gppropriate drcumstances by

questioning thedient beforethe grand jury. Inthe event thet the witness does nat assart his 5th Amendment privilegeor
invokethe atorney-dient privilege 52/ the witness should be agked about how he met counsd and any arrangements;
induding fee arrangements, regarding the attorney’'s represantation. Thewitness should dso be asked about who dseis
represanted by the same counsd and any arangementsthewitnessisawvare of with thosedients Findly, thewitnessshould
be asked about whether he understood that his counsd represented others and thet as aresult, there may be conflicts of
interest. Care should betaken to avoid asking questionsthat may didt confidentia information protected by the

atorney-dient privilege. To theextent that you dedideto compd thewitnessto tetify before the grand jury without Ssperate
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counsd and without moving to disqudify, you should condder getting thewitnessto waive on therecord hisright to

conflict-free represantation.

52/ While quedions concarmning awitness legd represantation are nat likdly to inariminate him, awitnesswho has not been
immunized might neverthdess eroneoudy assart the 5th Amendment privilege, thus requiring Government counsd tofilea
mation to compd or abtain animmunity order. Smilarly, the atomey-dient privilege should not prevent dsdosure of the
identity of thelawyer representing the dient, the scope or aject of the employment and ather badkground informetion thet
doesnat disdose confidentia communications Seegengdly Ch. 111 8C.la; Ch. 1V §A,; E. Cleary, McCormick on
Evidence 8§ 89-90 (3d ed. 1984).

If, after having built arecord, you decide to movefor disgudification, the mation should be accompenied by an
afidavit setting forth supporting facts 53/ Y ou should st forth the record of your contactswith opposing counsd and attach
your correspondence asexhibits. Theafidavit should only st forth the minimum necessary to establish aconflict, and should
avoid dsdoang facts premaurdy (eq., the bessfor your bdief that the lavyer'sdients can incriminate one ancther).

At the hearing on the mation, you should ask the court's permission to interrogate the witness, again with aview
toward establishing aconflict. For example, the witness should be questioned about hisundersanding of the
atorney-dient rdaionship, the lavyer's oligation to other dients possble conflictisand thefee arangement. 'Y ou might want

to question the witness spedificaly about the Sth Amendment, immunity, and the bendfits of cooperation. Wherethereisan
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employer-employee rdaionship betwean diants, you should seek answvers establishing coerdion, i.e, thet thewitnessisin no

pogtion to ask for sgparate counsd.54/ Again, caution should be exerdsed to avaid infringing on the atormey-dient privilege

53/ Thereare seveard bendfitsthat may be derived fromamation to disqudify. Fr, if Successful, oneor moretargets
therediter may be willing to cooperate (asaresuit of conflict-free advicefrom anew atormey). Second, even if unsucoessul,
the atorney will be senstiveto the potentid conflict and morelikdy to abtain separate counsd for the dient should later
deved opments make the conflict more gpparent.

54/ The Government has generdly taken the pogition that awitness cannot walve the public'sright to aproper functioning

grand jury. Nonethdess, you should advise the court that any waiver mugt be knowingly and intdligently mede
D. Appeds

1 Appedsby defense counsd

Anorder disoudifying counsd for awitnessinagrand jury investigdionisnot afind judgment, and, therefore,
genadly isnatimmediady gopedable While severd courts have permitted gpped s from such orders on the grounds thet
they ae"cdlaterd orders’,55/ the Supreme Court'sdecisonin United Satesv. Hanegan, 465 U.S. 259 (1984),

edablishesthat the"collaterd order™ exception to thefind judgment rule does nat goply to attorney disqudification orders 56/
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Rdying on these more recent Supreme Court decisons, the Seventh Circuit in In re Schmidt, 775 F.2d 822 (7th Cir. 1985),
hesexpresdy hdd thet an order disgudifying an atormey for agrand jury witnessisnat gopedadle Under Schmidt, to obtain
agopdlaereview of such an order, awitnesswould have to be hdd in contermpt and then gpped from the contemipt

judgment. Alternetivey, rather then filing adirect goped, defense counsd might seek review of adisgudification order by filing

amandamus petition. Mandamus however, isan extraordinary remedy thet isrardy granted 57/

55 See egq, Inrelnvedigation Before April 1975 Grand Jury, 531 F.2d 600 (D.C. Cir. 1976); Inre Gopmean, 531 F.2d
262 (5th Cir. 1976).

56/ Seeds HretoneTire& Rubber Co. v. Rigord, 449 U.S, 368 (1981) (order denying motion to disqudify counsd in
avil casenot gopedddle).

57/ . United Satesv. Diozzi, 807 F.2d 10 (1t Cir. 1986) (court refusad to review pretrid disgudification order by wwrit of
meandamus but reversed the convictions on goped from thejudgment of conviction because the Government falled to justify
dudification).

2. Appedshy the Govemment

It isundear whether the Government may goped from the denid of amation to disgudify. The Crimind Appeds

Adt, 18U.SC. 8 3731, doesnot indude orders denying mationsto disqudify inthelig of ordersfromwhich the
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Govemment may goped.58/ Nor isit dear whether the Government can arguethat the " collaterd order” exogption
goplies5Y Fndly, like defense counsd sseking review of adisqudification order, the Government may fileapetition for a

writ of mandamus dthough thisremedy isrardy granted.

58/ Government gopedsare not necessaxily limited to thoseexpresdy liged in 18 U.SC. 8 3731, SeeUnited Satesv.
Wilson, 420 U.S. 332, 337 (1975) (whilethelanguage of the Crimind AppedlsAdt is"nat digpositive, thelegiddive higory
mekesit dear that Congressintended to remove dl gatutory barriersto Government gopedsand to dlow goped swhenever
the Condiitution would permit”); ssedso United Statesv. Hetrick, 644 F.2d 752, 755 (9th Cir. 1980); United Satesv.
Prescon Corp., 695 F.2d 1236 (10th Cir. 1982). But see Government of the Virgin Idandsv. Douglas 812 F.2d 822,

829 (3d Cir. 1987) (Govaernment gpped slimited by expresslanguege of the Crimind AppedsAd).

59 SeelnreSoedd Feb. 1977 Grand Jury, 581 F.2d 1262, 1264 (7th Cir. 1978) (Government may goped under the
collaterd order exogption). But seeln re Schmidkt, 775 F.2d 822, 825 (7th Cir. 1985).
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